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The Grand Jury charges: “Wes YS” 


On or about the 3rd day of June, 1975, in the 
Southern District of New York, WALTER SWIDERSKI and MARITZA 
DE LOS SANTOS, the defendants, unlawfully, intentionally and 
knowingly did possess with intent to distribute, a Schedule 
II narcotic drug controlled substance, to wit, 21.5 grams of 


cocaine hydrochloride. 


(Title 21, United States Code, Sections 812, 841(a) (1) 
and 841(b)(1)(A); Title 18, United States Code, 
Seciton 2.) 


“ 


SECOND COUNT 
The Grand Jury further charges: 
On or about the 3rd day of June, 1975, in the 
Southern District of New York, WALTER SWIDERSKI and MARITZA 
DE LOS SANTOS, the defendants, unlawfully, in -ntionally, 
B and knowingly did possess with intent to disi.vibute, a 
| Schedule I narcotic drug controlled substance, to wit, 7.6 
grams Marihuana (Cannabis sativa L.) 
(Title 21, United States Code, Sections 812, 841(a) (1) 


and 841(b)(1)(A); Title 18, United States Code, 
Section 2.) 


AUL J. CURRAN 
United States Attorney 
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very important capacity of being on & federal jury. 
I kmow you will bear with me and give me the 

same attention that you have shown throughout the trial, 

so that you may understand the principles of law which 


apply to this case. 

Remember I told you at the time you were 
selected that it is the jury's duty to weigh the evidence 
here calmly and dispassionately, without any sympathy or 
without any prejwiice for or against either the government 


o 


or either of these defendants. I told you that everyone 


appearing before this bar of justice is entitled to a fair 


I tola you when you 
were selected that the subject matter here involved was 
narcotic drugs and I told you that that fact must not 
create any bias or prejudice in your minds, or prevent 
you from rendering an absolutely fair and impartial 
verdict. Of course, as I told you, your verdict must be 
based solely on the testimony you heard from that witness 


chair and on the exhibits which were received in evidence, 


Then I told you, if you will recall, that you, 
ladies and gentlemen, are the jrdges of the facts, that 


at the end of the trial I would instruct you as to the law, 
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and that you must fo.low my instructions. It is not what 


the lawyers say the law is or what you 


292 


may have read in 


another context, or even whet you may have heard from 
another juwige; it is the instructions that I give you now. 
Of course, as I said to you, you, the jury, are 


the sole jiiges of the facts. It is not what a lawyer 


may say a witness testified to or what he says the document 
contains or shows, nor what I might say on these subjects. 
It is what you, the jury, remember and decide. 

I also told you when you were selected that you 


would observe me having conversations with one or the 


other of the lawyers during the trial. Indeed, I did. 


Q 
f= 


I sustained objections and I overruled then. I told y 

to pay no attention to all this, that this dealt with 

matters of law and housekeeping and whatnot. 
Above all, ladies and gentlemen, draw no 


inferences from anything I may have said during this 


trial which might lead you to believe that I favor one | 
side or the other here, because, of course, I do not. 


That is not my prerorative; that is yours. 


Now, throughout this charge, ladies and gentlemen, 
I will instruct you that you may not convict either of 


these defendants unless and wmtil you were satisfied that | 


the government has proven each element comprising the 
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crime charged beyond a reasonable doubt. 
What do we mean by beyond a reasonable doubt? 

Well, the words, of course, do suggest the answer. It is 
a doubt based on reason, a doubt which a reasonable man 
or woman might entertain. But a reasonadle doubt is not a 
fanciful doubt, it is not an imagined doubt, it is nota 
doubt that a juror might conjure up to avoid performing 
an unDleasant task. It i: a reasonable douot; it is a 
douct which arises in a juror's mind because of something 


in the evidence or the absence of evidé in the case; it 
2 


is the kind of doubt which wvuld cause a reasona' 


Oo 
re 
wo 
iy 
3 
Oo 
a | 


woran in a more serfous and important matter in his or her 
life to hesitate to act. 

The burden is on the government to prove the 
guilt of a defendant beyond a reasonable doubt. ‘The 
government need not prove a defendant's guilt beyond all 
possible doubt, because, after all, if that were the rule, 


few people, however guilty 


they might be, would ever be 
convicted. In this world of ours it is practically 
impossible for one to be absolutely and completely con- 
vinced of any controverted fact which by its nature is not 
susceptible to mathematical precision or to mathematical 
certainty. So the law is thet the government must prove 


the guilt of a defendant beyond a reasonable doubt, not 
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beyond all possible doubt. 

Now, when I review the indictment with youl 
remind you, as I did when you were selected, the indictment 
is merely the charge, the way the government brings into 
court an individual wno it claims has violated the law. 

I told you that the indictment is not evidence of the guilt 
of either of these deferdants, nor does it detract from 
the presumption of innocence with which the law surrounds 


a defendant wmtil his guilt is proved. Tiis presumption 


of innocence remains with each of these def :ndants through- 


out the trial and applies to the consideration cf each of 
the essential elements of the crimes charged. This 
Presumption of innocence remains unless and until the 


jury should find that the government has proved the guilt 


of the defeniant beyond a reasonable doubt 


There are two defendants here, as you know, 
Mr. Swiderski and Miss De Los Santos. The charge here is 
as to these two individuals, and the guilt of each of them 
must be passed upon by you separately. Guilt or innocence 
is a personal thing, and each of these defendants has the 
right to the same consideration on your part as if he or 


she were being tried alone. 


Now, ladies and gentlemen, this has been e short 


trial. The lawyers summed up to you in considerable 
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2 | detail, and I am not going to review all the evidence 
1} 
3 again with you, because, after all, as I told you, it is 
{ 4 | your recollection, not mine, that c rols. I also tole 
5 | you that what the lawyers say or what I say on these things 
6 | is not evidence. 
q It may help 4 little bit if I mention what I 
. understand to be the contentions of the parties here. I 
° will do that only for the purpose of perhaps helping you 
a refresh your recollection, which, after all, controls. 
| The government here is contending that on June 
12 | 3, 1975, the defendants, Mr. Swiderski and Miss De Los 
13 Santos, each possessed with intent to distribute 21.5 grans | 
i of cocaine. As I recall it, the government contends 
6 | that Mr. Swiderski was in contact with a paid government 
” informant, Charles Davis, on or about May 31, 1975, that 
7 | Davis arranged for Mr. Swiderski to meet a fellow named 
- Carlton Bush and Gene Casey, that they were to sell the | 
» cocaine to Swiderski. Then on June 3, 1975, Swiderski 
20 } and Miss De Los Santos met with Davis and met with 
| 21 | Carlton Bush and this fellow Casey somewhere on West 48th 
| 2 | Street, and that is where the government contends the 
( 23 | purchase of the cocaine was made. 
% As I recall it, the government is also contend ing | 
25 | here that the evidence shows that the defendants tested 


} 
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and snorted the cocaine, and then arrangements were made | 


inw © f = 
for the purchase of an ounce, I think, for $1,250, and 


some evidence they were going t9 meet Gene at 


6 o'clock that afternoon to arrange for the purchase of 


an additional three ounces. 


Then after the meeting, as I recall it, the 


government is contending that the defendants retumed, took 


Davis back to the hotel, the Hotel Chelsea, and while they 


10 || were in the van and driving up Eighth Avenue towards 


. or 
nen cne 


~“ 


34th Street and making 8 righthand turn, that is 


policemen said they intercepted them and where the arrest 


was made, and ct the time of the arrest the cocaine was 


found in the pocketbodk, in a bag belonging to Miss I 


‘ 
= 


15 | Santo s. 

] ! 
16 || Each of the defendants denies the government's 
17 contentions. The defendant Swiderski says that in connec- 


18 tion with the transaction on Jiume 3, 1975, that he was 
19 | entrapped into making the purchase by the activity of 
20 | Davis, the government informant, and denies that he had 
21 | any intention of distributing the cocaine. And, of course,) 
- Miss De Los Santos also denies the govemment's contentions. 
+ {| 
> ( 23 | She contends that she just went along and didn't know what | 
24 ! was going on, that ene had some money because she wanted 
2 | to make some purchases at the Boutique Show. I think they 
| 
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teatified r f if"ing the cocaine, but 
hat she hed nothing to do with any purchase of 


cocaine by her. 


Now, the statute involved here, 
gentlemen, is Section G41(a)(1) of Title 21 of the United 
States Code, which provides to the extent here relevant 
that it shall be unlawful for any persor 

intentionally to possess with intent to distribute a 
controlled svostance. 

You may ask me, ‘What is a controlled substance 
as used in the statute?” You remember the government 
chemist testified the substance here was cocaine, and if 
you find that the bs te involved here was coc 
then that is a controlled substance as used in the statute 
I just reviewed with you. 

Then the indictment -- I repeat the indictment 

a charge -- reads: 


"The grand jury cherges: 


"On or about the thin day of June, 1975, in 


the Southern District of New York Walter Swiderski 
and Maritza De Los Santos, the defendants, unlawfully, 


intentionally and knowingly did possess with intent 


to distribute a Schedule II narcotic drug controlled 


substance, to wit, 21.5 grams of cocaine hydrochloride,|" 
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I think you will recall that in this connection 


the chemist testified that Exhibit 1 contained co> nine 


a 


hydrochloride, and it was 19,2 per cent in purity. Lo 
you can see, ladies and gentlemen, from the indictment 
that the government here is contending that the defendants 


Swiderski and Miss De les Santos wmlawfully, Knowingly 


and intentionally possessed the cocaine on June 3 with the 


intention of distributing. 


You will recall that tre statute speaks ebout 
possession with intent to distribute. What is possession 
There are two types of possession: One is called actual 
possession and the other constructive possession. Actual 
possession means if you have something in your hand or 


something in your pocket or if you have something in your 


in, 


purse, or if you have something in your apartment. That 


would be actual possession. Constructive pessession means 


' 


you may not have the article in your hand, but you have 


control of it. You may have given it to somebody 3 


for safekeeping, but you know where it is and you hu e 


control over the tten. 


Now, turning to what "possession with intent to 


distribute’ means, well, intent to distribute merely means 


that you intend et some point or later time to pass on 


ell or SOme of it; it means you intend to sell it; it 
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means you intend to give it away; you can inte 


it to a friend of yours or somebody who iz clo 
if you are going to pass it on, that is to di 
the statute. 

Turning back to the indictment, ladie 


o ake f _— r rn r a 3 e . 
gentlemen, 1 Order to convict these defemant 
remim you you ist contider each of the d : 


Separately -- in order t9 convict the defendar 
considering, 1e gOovermment must prove the fol 
clements: 

First, that the defendant you are 
possessed the cocaine with intent to distrtbdut 
have covered po scion and distribution with 


weecond, that the defendant you are c 


ron 7 "es 
unlawfully. 


knowingly and 


more about it later -- 


to you 


doing, knew that he or she was in possescion o 
narcotic and was intending to distribute it, 


, that the substance involved w 


Here you recall the chemict's 
do not recall that there is any contradiction 
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the evidence. As I recall, the government's contention 
nere is with rezvect to the transaction on ne 3rd -- 


this is based on Davis' testimony -- that the package 
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the package, whether it reached Mr. Swiderski or Miss De 
Los Santvs, was inthe van at the time that the defendants 


were arrested on 34th Street and Eighth Avenue. 
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